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Introduction

Truancy is a serious issue that negatively affects students nationwide. According to the National
Conference of State Legislatures (NCSL), truancy is a risk factor for a host of problems,
including substance abuse, youth violence and delinquency, and is a precursor to poor academic
performance, ranging from falling behind in class work to dropping out of school. The 2007
LESC Interim Workplan includes a staff report on truancy and delinquency notices and a
presentation on duplicate memorials, House Joint Memorial (HIM) 40/Senate Joint Memorial
(SIM) 36, that request a study of:

e the intervention and enforcement provisions in both the Compulsory School Attendance Law
and the Children’s Code; and

e the issues surrounding the timely notification of public and private schools when a student is
the subject of a delinquency petition.

This report includes:

e areview of the Legislative Education Study Committee’s (LESC) study of truancy in
New Mexico;

New Mexico laws governing school attendance;

a summary of the Public Education Department’s (PED) Habitually Truant Report;
funding of truancy prevention programs;

an analysis of selected district truancy policies; and

a report on the work group convened by PED to respond to HIM 40/SJM 36.
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The Study of Truancy in New Mexico

The LESC has been examining the issue of truancy at least since the late 1990s, when the
committee heard testimony about such topics as child abuse reporting and outcomes; prevention
and intervention programs that target students at risk, especially those funded through the at-risk
factor included in the Public School Funding Formula beginning in school year 1996-1997; and
the performance and attendance history of American Indian students.

During the 2000 interim, the LESC heard testimony that attendance and truancy provisions under
current law were generally not enforced because the inconsistency between the two primary
statutes — the Compulsory School Attendance Law and the Family in Need of Services Act —
causes confusion and because the enforcement of compulsory school attendance has been a low
priority in the district court system. In 2001, the Legislature introduced LESC-endorsed
legislation that would have amended the Compulsory School Attendance Law to be consistent
with the Family in Need of Services Act; however, it did not pass.

During the 2003 interim, the LESC included in its workplan a study of the issue of truancy, with
a focus on keeping kids in school. At the request of the LESC Chair, the LESC Director
convened the statewide, broadly representative LESC Truancy Work Group to examine truancy
prevention, including issues of law; to review past and current efforts to address the issues; and
to provide a report and recommendations to the LESC. The recommendations of the LESC
Truancy Work Group were based upon a framework consisting of three stages: (1) early
identification of possible truancy; (2) intervention methods and strategies at the school level to
prevent truancy; and (3) a response system for addressing issues that lead to habitual truancy.
The recommendations also focused on the two primary statutes. For the Compulsory School
Attendance Law, the work group recommended amendments to:

e require local school boards to establish attendance and truancy policies that provide early
identification of attendance problems and intervention measures to prevent truancy;

o define certain terms related to truancy;

e clarify and streamline the enforcement process and responsibilities for truancy; and

e increase the penalty for first violations of the law.

For the Family in Need of Services Act, the work group recommended introducing a memorial
requesting the Children, Youth and Families Department (CYFD), in collaboration with PED and
the Department of Health (DOH), to study and recommend changes to the Family in Need of
Services Act and to consider the provisions of the Compulsory School Attendance Law in
addressing and preventing truancy.

Other testimony from the work group identified several areas to be addressed in order to develop
a truancy reduction strategy. Among them was the application of more resources to help identify
risk factors in the lives of children who are truant or may be at risk for truancy and then to
provide the necessary intervention services. Another recommendation was the need to build
widespread community support that includes parents and businesses as well as schools, law
enforcement officials, and the courts. The work group further suggested a need for increased
support for out-of-school activities such as tutoring, mentoring, and service learning programs to
serve children who have become or might become truant in order to help them stay in school.
Finally, the work group recommended that PED begin to collect data on truancy from the school
districts in order to clarify the dimensions of the problem on a statewide basis.
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As aresult of the work group’s recommendations, in 2004 the LESC endorsed legislation that
was enacted to amend the Compulsory School Attendance Law to:

e define “ truant,” “habitual truant,” and “unexcused absence”;

e require local school boards to establish attendance and truancy policies that provide early
identification of attendance problems and intervention measures to prevent truancy and that
prohibit out-of-school suspension and expulsion from being used as a punishment for truancy;
to report truancy rates to PED; and to require written notice to the parent, guardian or
custodian of a student who is habitually truant;

¢ designate the local juvenile probation office as the lead referral agency for habitual truancy;

e allow charges against a parent to be filed in magistrate court or district court; and

e provide for the suspension of an habitual truant’s driver’s license by the Children’s Court for
up to 90 days for the first finding of habitual truancy and for up to one year for a subsequent
finding.

Also in 2004, the LESC endorsed a memorial requesting CYFD, in collaboration with PED and
DOH to study and recommend changes to the Families in Need of Services Act and to consider
the provisions of the Compulsory School Attendance Law in addressing and preventing truancy;
however, the memorial did not pass during the 2004 legislative session.

In 2005, the Legislature addressed inconsistencies relating to the withdrawal of a student for
school absences in two sections of the Public School Code by enacting legislation to amend the
definition of “membership” in the Public School Finance Act to prohibit a school district from
withdrawing a student who has been identified as a truant student.

In fall 2005, in order to improve early notification and intervention in cases of truancy, PED
contracted for a statewide school protocol booklet to facilitate closing the gaps between the
school and juvenile justice systems. The booklet, titled “A guide to Truancy Referrals” was
completed in summer 2006, is posted on the PED website, and, according to PED, is distributed
to school districts by the department’s Statewide Truancy Coordinator. However, it is unclear to
what extend school districts utilize the guide in establishing their truancy/attendance policies.
The guide:

o highlights the provisions of the Compulsory School Attendance Law;

e suggests that schools develop a written protocol that requires school personnel to take
appropriate action after three, five, seven, and 10 unexcused absences and provides
recommendations for such actions;

e describes the procedure by which the juvenile probation office shall refer the family of a
habitually truant student to the Protective Services Division of CYFD; and

e highlights initiatives undertaken by PED, CYFD, and DOH to review current statute in the
Public School Code and the Children’s Code in an attempt to strengthen and improve these
laws in dealing with habitual truants and families in need of services.

Laws Governing School Attendance
Authority for enforcing compulsory school attendance in New Mexico is found in the state

constitution and in three statutes. The New Mexico State Constitution in Article XII Section 5
[compulsory school attendance] states, “Every child of school age and of sufficient physical and
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mental ability shall be required to attend a public or other school during such period and for such
time as may be prescribed by law.”

Among its provisions, the Compulsory School Attendance Law (Attachment 1) in the Public
School Code:

e defines the age at which a child is required to begin attending school, the age at which a child
may legally drop out of school, and the number of unexcused absences at which a student is
considered legally truant;

e requires school officials to provide parental notification by certified mail or personal service
of three or more successive absences from school, and provides for exemptions;

¢ includes misdemeanor sanctions against parents who are found to cause the student’s
nonattendance at school;

¢ requires, if violations of compulsory school attendance persist after written notice, that the
student be reported to the probation services office of the judicial district where the student
resides for an investigation on whether the student shall be considered a neglected child, or a
child in a family in need of services pursuant to provisions of the laws in the Children’s Code;

e defines the terms “truant,” “habitual truant, and “unexcused absence”;

e requires school districts to take attendance for every instructional day in every school or
school program in the district; and

e requires every district to report truancy and habitual truancy rates to PED and to document
efforts made to keep truants and habitual truants in an educational setting. (This requirement
is in alignment with the federal No Child Left Behind Act of 2001 (NCLB) which, under Title
IV, Part A, Safe and Drug Free Schools and Communities Act, requires states to report
truancy rates on a school-by-school basis.)

The Family Services Act [formerly the Families in Need of Services Act] (Attachment 2) in the
Children’s Code, recognizing that many instances of a child’s behavior are symptomatic of a
family in need of services, provides for prevention, diversion, and intervention services for a
child or a family. One definition of a “child or family in need of services” is “a family whose
child’s behavior endangers the child’s health, safety, education, or well-being.”

The Families in Need of Court-Ordered Services Act (Attachment 3) in the Children’s Code
provides services for a family in need of services through court intervention when voluntary
services have been exhausted. Included in the definition of a “family in need of court-ordered
services” is a “family whose child, subject to compulsory school attendance, is absent from
school without an authorized excuse for more than ten days during a school semester.”

At issue is the inconsistency that exists between the Compulsory School Attendance Law of the
Public School Code and the Family in Need of Court-Ordered Services Act of the Children’s
Code related to unexcused absences. For example:

e in the Compulsory School Attendance Law habitual truancy is defined as a student who has
accumulated the equivalent of ten or more unexcused absences within a school year; and

e the Children’s Code defines a “family in need of court-ordered services” is defined as a
family whose child, subject to compulsory school attendance, is absent from school without
an authorized excuse more than ten days during a school semester.
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It appears that this inconsistency in definitions could result in a student being referred by the
student’s school for court-ordered services to address the student’s truancy, although the student,
pursuant to the Children’s Code, is not considered to be in a “family in need of court-ordered
services.” This situation could present problems in addressing a student’s truancy problem in a
timely manner.

Although not passed during the 2007 Legislature, HB 449, Truancy Reporting and Referral,
would have aligned the definition of a habitually truant student with the Compulsory School
Attendance Law by changing the definition in the Family Services Act to include “a family whose
child has accumulated the equivalent of 10 or more unexcused absences within a school year.”

PED Habitually Truant Report

The Compulsory School Attendance Law requires that class attendance be taken for every
instructional day in every public school or school program in the school district; and requires that
districts report truancy and habitual truancy rates to PED. In addition, NCLB requires states to
report truancy rates on a school-by-school basis. As a result of the recommendations of the work
group convened by the LESC during the 2003 interim, PED began collecting truancy data
beginning in school year 2004-2005. To report truancy data to PED, school district staff enter
attendance data into the Student Teacher Accountability Reporting System (STARS).

PED provided LESC staff with a document titled the Habitually Truant Report (Attachment 4)
which lists the number of unexcused absences, the number of habitually truant students, and the
number of habitually truant students as a percentage of enrollments for all districts, with the
exception of Dulce, Grants, and Portales, who did not report truancy data.

Issue: State law defines “habitually truant” as a student who has accumulated the equivalent
of 10 or more unexcused absences within a school year, and requires that school districts
report truancy and habitual truancy rates to the department in a form and at such times that
the department determines; and PED has determined that districts must report unexcused
absences as either half or full days.

The manner used by districts to report unexcused absences poses some difficulty in the
interpretation and evaluation of habitual truancy data because unexcused absences define the
habitual truant. Since districts establish their own policy about what constitutes a whole day,
a half day, or a missed class two districts may report a different number of unexcused
absences for two students who have missed the same amount of class. Because of the
latitude PED gives districts in reporting unexcused absences, the STARS data does not allow
the reader to determine whether each unexcused absence was a full day, a half day, or a
single missed class. This difficulty in interpreting unexcused absence data creates further
difficulty in evaluating habitual truancy data, because by law, the latter is based on the
former.

In addition, the table submitted by the department represents the frequency with which a
district has recorded an unexcused absence, not the equivalent number of full days of school
that were missed. For example, if a student is unexcused for two half days, it is reported as
two unexcused absences, though the equivalent of one full day of school was actually missed.
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Keeping this issue in mind, the department’s report may still provide some indication of the
magnitude of the truancy problem in New Mexico for those districts reporting truancy data for
school year 2006-2007:

e statewide, school districts reported approximately two million unexcused absences - 120™ day
enrollment for school year 2006-2007 was 326,158, indicating a statewide average of 6.3
unexcused absences per student;

e unexcused absences in public school districts ranged from five in Elida (student enrollment,
141) to 1,012,225 in Albuquerque (student enrollment, 94,649),

o the proportion of unexcused absences to district enrollment per enrollment (based on 120"
day numbers) ranged from 0.02 unexcused absences/student in Santa Rosa to 10.60
unexcused absences/student in Albuquerque;

e statewide, districts reported 60,183 habitually truant students, representing a statewide
average of approximately 19 percent of the 120" day enrollment;

o the number of habitually truant students ranged from zero in several districts, to 29,831 in
Albuquerque;

o the percentage of 120™ day enrollment reported as habitually truant ranged from zero in these
same districts to 34.54 percent in Los Lunas, 33.38 percent in Cuba, 33.33 percent in Jemez
Mountain, 31.52 percent in Albuquerque, and 30.83 percent in House; and

e for school districts with 120™ day enrollment of 300 or fewer, the percentage of students
reported as habitually truant in school year 2006-2007 was approximately 6.2 percent, less
than one-third of the statewide average. Although two small districts did report a rate of
habitual truancy of approximately 30 percent, the relatively low average habitual truancy rate
among very small districts could indicate that due to smaller schools and more community
involvement, students are less anonymous and therefore less prone to being truant.

Funding of Truancy Prevention Programs in New Mexico

Since FY 05, the New Mexico Legislature has appropriated approximately $3.0 million,
including $1.0 million for FY 08 to PED for truancy prevention, which PED has used for the
Governor’s Truancy Prevention Program.' In addition, the Legislature has funded a variety of
other programs in order to combat the truancy problem illustrated above and improve school
attendance, including the Family and Youth Resource Act and ENLACE (Engaging Latino
Communities for Education).

e The Governor’s Truancy Prevention Program was initiated by the Governor in FY 04 and was
originally administered by CYFD, and funded in FY 04 with $1.0 million in Federal Fiscal
Relief Funds. The administration of the program and a balance of approximately $935,000 of
the federal funds were transferred to PED in FY 04, and the program has been funded by the
Legislature since FY 05. PED reports that it awarded the FY 08 funding for the
Truancy/Dropout Prevention Program on a competitive basis to 16 schools/districts
throughout the state.” Each site received a $30,000 grant to improve truancy reporting and

! For FY 07 and FY 08, funding for the Truancy Prevention Program was combined with the Dropout Prevention
Program. For FY 07, the funding included $230,000 for the 2™ Judicial District Court for Truancy Court.

? According to PED, the schools/districts receiving truancy/dropout prevention funding for FY 08 are: Alamogordo
Public Schools, Albuquerque Public Schools, Aztec Municipal Schools, Belen Consolidated Schools, Bernalillo
Public Schools, Deming High School, Gadsden Independent Schools, Grants-Cibola County Schools, Horizon
Academy in Albuquerque, Sombrillo Elementary in Espafiola, Southwest Primary Learning Center in Albuquerque,
and Taos Charter School.
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intervention in the school/district, and three (Gadsden, Roswell, and Taos Charter School)
received an additional $30,000 for a case management pilot.

PED reports that the Truancy Prevention Program was created to determine successful
programs for preventing truancy, and is focused on effecting system and agency change that
will produce positive outcomes around truancy. Ultimately, desirable program outcomes are
to decrease truancy rates, decrease dropout rates, and increase attendance. The program’s
goals include:
> implementing pilot programs and strategies for the purpose of identifying best
practices for truancy prevention that are unique to New Mexico populations and
cultures;
> establishing collaborative partnerships and agreements with New Mexico’s
communities, including public schools, correction entities, community based
organizations, youth advocates, and others for the purpose of implementing effective
truancy prevention programs and strategies at the local level; and
> establishing collaborative partnerships and agreements with New Mexico’s Native
American tribes and pueblos for the purpose of implementing effective truancy
prevention programs and strategies.

Upon request by LESC staff, PED submitted to the LESC office copies of evaluations of the
Truancy Prevention Program. The LESC staff did not have time to evaluate the reports; the
executive summary of the 2006-2007 program evaluation is attached (Attachment 5).

The Family and Youth Resource Act was created as part of the comprehensive school reforms
passed by the Legislature in 2003. The act permits the creation of a family and youth
resource program in any public school in the state, the purpose of which is to serve as an
intermediary to assist public school students and their families to access social and health care
services. Among other goals of the Family and Youth Resource Act is the elimination of
social and health care burdens that may impede a student’s ability to attend and succeed in
school. Since FY 05, the Legislature has appropriated approximately $6.2 million to the
Family and Youth Resource Fund to finance the operation of the Family and Youth Resource
Act.

The ENLACE program was first implemented in New Mexico in FY 01, and currently
operates in five regions and works toward improving the educational outcomes of Hispanic
students throughout all stages of their education, beginning with elementary school and
continuing throughout college, with emphases on literacy in grades K-4, and dropout
prevention in grades 9-10 and the first two years of higher education. Over a four-year period
(FY 01 to FY 05), ENLACE received $4.2 million from the W.K. Kellogg Foundation. Since
FY 06 the Legislature has appropriated approximately $3.24 million to the Higher Education
Department (HED) to fund ENLACE, including $1.44 million for FY 08.

In addition to the funding mentioned above, ENLACE also operates a truancy/dropout
prevention program in Mesa Vista Consolidated Schools, Deming Public Schools, and
Roswell Independent Schools, funded by PED using $30,000 in truancy/dropout prevention
funds per site.
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District Truancy Policies

The programs described above and individual school district and charter school attendance
policies both have the goals of improving school attendance and reducing truancy. The
Compulsory School Attendance Law requires that each school district and charter school
maintains an attendance policy that:

e provides for early identification of students with unexcused absences, truants and habitual
truants, and provides intervention strategies that focus on keeping truants in an educational
setting and prohibit out-of-school suspension and expulsion as the punishment for truancy;

o uses withdrawal as provided in the Public School Finance Act only after exhausting efforts to
keep students in educational settings; and

e requires that class attendance be taken for every instructional day in every public school or
school program in the school district.

In addition, school districts must:

e report truancy and habitual truancy rates to the department in a form and at such times that
the department determines; and

e document efforts made to keep truants and habitual truants in educational settings.

However, state law does not require PED to review or approve district truancy/attendance
policies, nor does the law require PED to provide guidance in developing a district policy.

During the 2003 interim LESC staff reviewed a sample of local school board attendance policies,
and found inconsistencies in the definition of allowable absences, the determination of excessive
or unexcused absences, notification procedures, intervention strategies to prevent truancy
violations, and disciplinary action.

To investigate whether these inconsistencies still existed in 2007, and to analyze district
truancy/attendance policies’ adherence to state statute and the Guide to Truancy Referrals, LESC
staff analyzed the truancy/attendance policies of two large, two medium, and two small school
districts whose dropout rates were relatively high in their respective size categories according to
the PED dropout report from school year 2005-2006. The six districts selected were
Albuquerque Public Schools, Gallup-McKinley County Public Schools, Espafiola Public
Schools, Rio Rancho Public Schools, House Municipal Schools, and Lake Arthur Municipal
Schools. PED provided LESC staff with these districts’ truancy/attendance policies. PED
provided two truancy/attendance policy documents for Gallup-McKinley County Public Schools,
which provided different schedules and degrees of truancy intervention. Therefore, Gallup-
McKinley County Public Schools will be addressed individually in this report.

The six districts’ truancy/attendance policies varied in two key areas: (1) in the way that terms
were defined; and (2) in the way that the districts notify parents and take action against students
in cases of truancy.

e three of the six district truancy/attendance policies used the terms “truancy” “habitual
truancy” and “unexcused absence” as they are defined in law; and

e of the district policies that did not use the statutory definitions one defined truancy differently
and the other two did not include a definition of truancy;
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> although only one of these three districts’ truancy policies included a definition of
“unexcused absence,” all three of the districts’ policies use the term; and
» none of these three district truancy/attendance policies defined “habitual truant.”

Perhaps more notable are the differences in the way that the school districts notify parents and/or
intervene in cases of truancy. Both the nature of the notifications/interventions and the number
of unexcused absences at which they are initiated differ from district to district.

The Compulsory School Attendance Law requires that school districts notify the parents of their
child’s habitual truancy in writing; all district policies sampled require that parents be notified of
their child’s truancy long before a student accumulates the equivalent of 10 unexcused absences
in one year. Key characteristics of the district policies that were sampled include:

o the district policies required initial parental notification at varying numbers of accumulated
unexcused absences, ranging from one to five unexcused absences;

e the district policies listed different methods of parental notification and intervention for
different numbers of unexcused absences, but in all policies the nature of both parental
notification and intervention became more intensive as unexcused absences increased;

e the methods by which parents are notified ranged from automated phone calls to required
conferences with the school principal, superintendent, or school board;

e the interventions described in the district policies varied widely, and included meetings with
school administrators, creation of an attendance contract, exclusion from extra-curricular
activities, in-school suspension, loss of credit for classes, and referral to the Probation
Services Office;

e some school districts, after a student accumulates 10 unexcused absences, notify their
respective Probation Services Offices after each subsequent unexcused absence to investigate
if the student can be considered a neglected child or a child in a family in need of services;
and

e two districts explicitly stated in their policies that no out-of-school suspension or expulsion
shall be imposed due to truancy.

The analysis of the Gallup-McKinley County Public Schools truancy/attendance policy was
difficult to evaluate because PED delivered two conflicting district policy documents. LESC
staff attempted to clarify which policy was in use by contacting both PED and the district. The
PED Statewide Truancy Coordinator reported that Gallup had provided both documents to the
department, and also stated that it was unclear which document represented the district’s official
policy. A representative from the district’s Hearing Authority could not specify which document
was in effect, and agreed to investigate the conflicting documents. The two documents differ in
that one document prescribes notifications and interventions for students who have acquired five,
10, and 15 absences, whereas the other document prescribes notifications and more severe
interventions for the first through fourth truancy offenses. For example, under the first policy a
student could acquire five unexcused absences before the student’s parents are notified of the
absences and under the other policy the student would already be facing a semester-long
suspension.

Not only are the conflicting policies confusing, but the second policy appears to work against the
provision in the Compulsory School Attendance Law requiring that each school district must
maintain an attendance policy that provides intervention strategies that focus on keeping truants
in an educational setting and prohibit out-of-school suspension and expulsion as the punishment
for truancy.
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Issue: The Albuquerque Public Schools truancy/attendance policy included one line that
appears to be in conflict with state statute. The section of the policy addressing excessive
absences includes the following statement:

“State law requires a school to disenroll a student after ten (10) consecutive days
of absence.”

This appears to be in conflict with a portion of the Compulsory School Attendance Law
requiring that school district attendance policies must use withdrawal as provided in the
Public School Finance Act only after exhausting efforts to keep students in educational
settings. In the Public School Finance Act, the definition of “membership” states:

“Withdrawals of students, in addition to students formally withdrawn from the
public school, include students absent from the public school for as many as ten
consecutive school days; provided that withdrawals do not include truants and
habitual truants the school district is required to intervene with and keep in an
educational setting ...”

HJIM 40 / SIM 36 Study Truancy and Delinquency Notices

HIM 40 and SJM 36 requested that CYFD and PED, in consultation with the office of the
attorney general and with representatives of public school districts, private schools, district
attorneys, law enforcement agencies and other appropriate entities, study truancy and the issues
surrounding the timely notification of public and private schools when a student is the subject of
a delinquency petition, including:

e areview of actions that school personnel may take upon receipt of a delinquency petition to
assist the student and to discourage truancy; and

e acomprehensive review of the intervention and enforcement provisions in both the
Compulsory School Attendance Law and the Children's Code and that CYFD and PED report
their findings and recommendations for legislation to reconcile the inconsistencies in
provisions in law dealing with truancy to the LESC.

In response to the memorials, in summer 2007, PED contracted with Mr. Bob Cleavall, who
established a work group comprised of representatives from PED, CYFD, the office of the
Attorney General, the Second Judicial District Court, the New Mexico Sentencing Commission,
public school districts, the New Mexico Superintendent’s Association, the Coalition for Charter
Schools, the New Mexico School Boards Association, and the New Mexico Council on Crime
and Delinquency. The work group met three times, starting in August 2007. Two subgroups
were formed to review the two tasks requested by the memorials. One task was to study issues
of school notification of delinquency proceedings against students, and the other task was to
conduct a comprehensive review of the intervention and enforcement provisions in both the
Compulsory School Attendance Law and the Children's Code.

The first task requested by the memorial is based on a bill from the 2007 session that did not
pass, and, as amended, would have required PED and CYFD to jointly promulgate rules for the
development and implementation of an education and management plan for a child who poses a
danger to himself or herself or to the community and who is adjudicated as a delinquent or
arrested for a crime that, upon adjudication, may make the child a youthful offender or a serious
youthful offender. Based on this bill, the work group drafted a Memorandum of Understanding
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(MOU) between CYFD and PED to address the issue of school notification of delinquency
proceedings against students, and to outline each agency’s responsibilities (Attachment 6). The
MOU calls for the creation of an Education Management Plan for children that may pose a
danger to themselves or the community, and the work group has drafted guidelines for the
development of such a plan (Attachment 7). The work group determined that the MOU should
be completed between a local school district and CYFD. PED would be involved to the help
facilitate the MOU process between each local school district and CYFD.

The subgroup charged with performing the second task requested by the memorial felt that the
group required more time to retrieve information before making any recommendations, and
recommends instead that the current work group members remain and continue throughout
school year 2007-2008 to allow more time for review and discussion.

In addition, the work group recommends that the MOU between PED and CYFD be finalized
and distributed to the sponsoring legislators, LESC, the Lieutenant Governor’s Office and any
other appropriate parties.

Presenter

Mr. Bob Cleavall, Truancy Contractor for PED, will discuss the work performed by the 2007
Truancy Work Group, and will present the MOU and the guidelines drafted by the work group.

Policy Options

Based on the issues presented in this report, and in order to reduce the prevalence of truancy in
New Mexico, the committee may wish to consider the following policy options:

e introduce legislation to align the definition of a habitually truant student with the Compulsory
School Attendance Law by changing the definition of a “child or family in need of family
services” in the Family Services Act and in the Family in Need of Court-Ordered Services
Act to read “a family whose child has accumulated the equivalent of 10 or more unexcused
absences within a school year.”
e to provide consistency in the reporting of school district truancy data and
notification/intervention in cases of truancy:
> require PED to assist school districts in the reporting of unexcused absences, truancy, and
habitual truancy based on equivalency, not frequency. For Example: Require a district
to record two half-day unexcused absences as one unexcused absence, rather than two, as
is the current practice.

> require PED to develop a plan for ensuring the consistency of district truancy policies and
for verifying that the truancy/attendance policies of all school districts and charter
schools adhere to state statute.

11 Revised 3/11/08
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ity. 22-12-7. Enforcement of attendance law; habitual
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ity. (Effective July 1, 2007.) 2007.)
22-12-2.1. Interscholastic extracurricular activities; 22-12-8. Early identification; unexcused absences
student participation. and truancy.
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22-12-3. Religious instruction excusal. (Effective and truancy. (Effective July 1, 2007.)
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22-12-6. Certificates of employment. dance policies. (Effective July 1, 2007.)

22-12-1. Short title.

Chapter 22, Article 12 NMSA 1978 may be 01ted as the "Compulsory School Attendance
Law",

History: 1958 Comp., § 77-10-1, enacted by tions 22-12-1 through 22-12-7 NMSA 1978" at the be-
Laws 1967, ch. 16, § 169; 2003, ch. 153, § 55. ginning of the section.

Cross references. — For constitutional provision Law reviews. — For comment, "Compulsory
pertaining to compulsory school attendance, see N.M. School Attendance - Who Directs the Education of a
Const., art. XI1, § 5. Child? State v. Edgington," see 14 N.M.L. Rev. 453

The 2003 amendment, effective April 4, 2003, sub- (1984).

stituted "Chapter 22, Article 12 NMSA 1978" for "Sec-

22-12-2. Compulsory school attendance; responsibility.

A. Any qualified student and any person who because of his age is eligible to become
a qualified student as defined by the Public School Finance Act [22-8-1 NMSA 1978] until
attaining the age of majority shall attend a public school, a private school, a home school or
a state institution. A person shall be excused from this requirement if:

(1) the person is specifically exempted by law from the provisions of this section;

(2) the person has graduated from a high school;

(3) the person is at least seventeen years of age and has been excused by the local
school board or its authorized representative upon a finding that the person will be employed
in a gainful trade or occupation or engaged in an alternative form of education sufficient for
the person’s educational needs and the parent, guardian or other person having custody and
control consents; or

(4) with consent of the parent of the person to be excused, the person is excused from
the provisions of this section by the superintendent of schools of the school district in which
the person is a resident and the person is under eight years of age.

B. A person subject to the provisions of the Compulsory School Attendance Law [22-12-1
NMSA 1978] shall attend school for at least the length of time of the school year that is
established in the school district in which the person is a resident.

C. Any parent of a person subject to the provisions of the Compulsory School Attendance
Law is responsible for the school attendance of that person.

D. Each local school board and each governing authority of a private school shall enforce
the provisions of the Compulsory School Attendance Law for students enrolled in their re-
spective schools.

(QAHDV.LLY INAINATAAAS L00Z AHS)
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22-12-2 COMPULSORY SCHOOL ATTENDANCE 22-12-2

History: 1953 Comp., § 77-10-2, enacted by his district, nor that such a student be required to do
Laws 1967, ch. 16, § 170; 1967, ch. 133, § 1; 1972, so by any rule of any other body. 1973 Op. Att’y Gen.
ch. 17, § 2; 1974, ch. 7, § 2; 1975, ch. 332, § 3; 1975, No. 73-59.
ch. 338, § 2; 1981, ch. 7, § 1; 1985, ch. 21, § 4; 1997, Validity of regulations prohibiting school at-
ch. 194, § 1; 2001, ch. 183, § 1; 2004, ch. 28, § 2. tendance by certain students. — A rule which re-

Cross references. — For excusal of certain stu- quires the withdrawal of a student when it is known
dents from full-time school attendance, see 22-12-6 that she is pregnant and when the school officials do
NMSA 1978. not believe that such attendance is proper, clearly vio-

For age of majority, see 28-6-1 NMSA 1978. lates the compulsory attendance law, therefore, if the

The 1997 amendment, effective June 20, 1997, girl is physically capable of attending school, the local
deleted former Paragraph A(5) relating to persons school board may not prohibit her attendance by rule
with learning disabilities or mental, physical or or regulation merely because she is pregnant. 1967
emotional conditions being excused from compulsory Op. Att’y Gen. No. 67-117,
school attendance, and made minor stylistic changes Children under 17 (now 18) years of age may not
at the end of Paragraphs A(3) and (4). be excluded or exempted from school hecause they are

The 2001 amendment, effective June 15, 2001, married. 1967 Op. Att’y Gen. No. 67-117.
substituted "seventeen years" for “sixteen years" in Law reviews. — For comment, "Compulsory
Paragraph A(3). School Attendance - Who Directs the Education of a

The 2004 amendment, effective May 19, 2004, Child? State v. Edgington," see 14 N.M.L. Rev. 453
deleted from Paragraph (4) of Subsection A and Sub- (1984).
section C, "guardian or person having custody or Am. Jur. 2d, A.L.R. and C.J.S. references — 68
control" and added new Subsection D. - Am. Jur. 2d Schools § 253 et seq.

" Duty to protect ¢hildren. — Compulsory atten- Releasing public school pupils from attendance for -
dance laws in no way restrain a child’s liberty so as to purposes of attending religious-education classes, 2
render the child and his parents unable to care for the "AL.R.2d 1371.
child’s basic needs. Thus, the state does not incur un- Religious beliefs of parents as defense to prosecutlon
der the Due Process Clause an affirmative duty to pro- for failure to comply with compulsory education law, 3
tect school children who attend state-run schools from - A.L.R.2d 1401. ‘
deprivations by private actors merely on the basis of Marriage or pregnancy of public school .student as
compulsory attendance laws. Maldonado v. Josey, 975 ground for expulsion, exclusion or restriction of activ-
F.2d 727 (10th Cir. 1992), cert. denied, 507 U.S. 914, ities, 11 A.L.R.3d 996.

113 S. Ct. 1266, 122 L. Ed. 2d 662 (1993). Participation of student in demonstratlon on or near

Constitutionality of prohibiting home instruc- campus as warranting expulsion or suspension from
tion. — The exclusion of home instruction by a parent, school or college, 32 A.L.R.3d 864. '
guardian or custodian of a child from satisfying the re- What eonstitutes "private school” within statute
quirements of the compulsory school attendance law making attendance at such a school compliance with
does not violate equal protection as guaranteed in the compulsory school-attendance law, 65 A .L.R.3d 1222:
United States and New Mexico constitutions. State v. Conditions at'school as excusing or justifying nonat-
Edgington, 99 N.M. 715, 663 P.2d 374 (Ct. App.), cert. tendance, 9 A.L.R.4th 122.
denied, 464 U.S. 940, 104 S. Ct. 354, 78 L. Ed. 2d Validity of regulation of athletic eligibility of stu-
318 (1983) (decided prior to 1985 amendment, which dents voluntarily transferring from one school to an-
inserted "a home school" in introductory language of other, 15 A.L.R.4th 885.

Subsection A).. 79 C.J.S. Schools and School Districts §§ 463 to 474.

Legislature did not intend for the law to re-
quire a student to attend the public schools of

22-12-2, 'Compulsory school attendance; responsibility. (Effective

July 1, 2007.)

A Any qualified student and any person who because of the person’s age is eligible to
become a qualified student as defined by the Public School Finance Act [22-8-1 NMSA 1978]
until attaining the age of magjority shall attend a public school, a private school, a home school
or a state institution. A person shall be excused from this requirement if:

(1) the person is specifically exempted by law from the provisions of this section;

(2) the person has graduated from a high school;

(3) the person is at least seventeen years of age and has been excused by the local
school board or the governing body of a state-chartered charter school or its authorized rep-
resentative upon a finding that the person will be employed in a gamful trade or occupation
or engaged in an alternative form of education sufficient for the person’s educatwnal needs
and the parent consents; or

(4) with consent of the parent of the person to be excused, the person is excused from
the provisions of this section by the superintendent of schools of the school district or by the
head administrator of the state-chartered charter school and the person is under eight years
of age.

B. A person subject to the provisions of the Compulsory School Attendance Law [22-12-1

NMSA 1978] shall attend school for at least the length of time of the school year that is es-
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22-12-2.1

tablished in the school district in which the person is a resident or the state-chartered charter

school in which the person is enrolled.

C. Any parent of a person subject to the provisions of the Compulsory School Attendance
Law is responsible for the school attendance of that person.

D. ' Each local school board and each governing body of a charter school or private school
shall enforce the provisions of the Compulsory School Attendance Low for students enrolled

in their respective schools.

History: 1953 Comp., § 77-10-2, enacted by Laws
1967, ch. 16, § 170; 1967, ch. 133, § 1; 1972, ch. 17,
§ 2; 1974, ch. 7, § 2; 1975, ch. 332, § 3; 1975, ch.
338, § 2; 1981, ch. 7, § 1; 1985, ch. 21, § 4; 1997, ch.
194, § 1; 2001, ch. 183, § 1; 2004, ch. 28, § 2; 2006,
ch. 94, § 41.

The 2006 amendment, effective dJuly 1, 2007, in
Paragraph (3) of Subsection A, adds the governing
body of a state-chartered charter school and deletes the

PUBLIC SCHOOLS

22-12-3

reference to guardian or other person having custody
and control; in Paragraph (4) of Subsection A, adds
the head administrator of the state-chartered char-
ter school; in Subsection B, adds the state-chartered
charter school in whick the person is enrolled; and in
Subsection D, adds the governing body of a charter
school.

PENGEE— 1

22-12-2.1. Interscholastic extracurricular activities; student partic-
ipation. =

A. A student shall have a 2.0 grade point average on a 4.0 scale, or its equivalent, ei-
ther cumulatively or for the grading period immediately preceding participation, in order
to be eligible to participate in any interscholastic extracurricular activity. For purposes of
this section, "grading period" is a period of time not less than six weeks. The provisions of
this subsection shall not apply to special education students placed in class C and class D
programs. .

B. No student shall be absent from school for school-sponsored interscholastic extracur-
ricular activities in excess of fifteen days per semester, and no class may be missed in excess

of fifteen times per semester.

C. The provisions of Subsections A and B of this section apply only to interscholastic

extracurricular activities.

D. The state superintendent [secretary] may issue a waiver relating to the number of
absences for participation in any state or national competition. The state superintendent
shall develop a procedure for petitioning cumulative provision eligibility cases, similar to

other eligibility situations.

E. Student standards for participation in interscholastic extracurricular activities shall
be applied beginning with a student’s academic record in grade nine.

History: 1978 Comp., § 22-12-2.1, enacted by
Laws 1986, ch. 33, § 27; 1987, ch. 305, § 1; 1988, ch.
20, § 1; 1993, ch. 27, § 1; 1997, ch. 239, § 1; 1997,
ch. 245, § 1.

Cross references. — For the transfer of powers
and duties of the former state superintendent, see
9-24-15 NMSA 1978.

The 1988 amendment, effective May 18, 1988,
deleted former Subsections C and D, regarding ab-
sences in the 1989-90 and 1990-91 school years, and
redesignated former Subsections E to G as present
Subsections C to E, substituting "Subsections A and
B" for "Subsections A through D" in present Subsec-
tion C.

The 1993 amendment, effective June 18, 1993,
deleted "Effective with the 1986-87 school year," at

the beginning of Subsections A and B and substituted
“fifteen days" and "fifteen times" for "ten days" and
"ten times" in Subsection B.

1997 amendments. — Identical amendments to
this section, enacted by Laws 1997, ch. 239, § 1 and
Laws 1997, ch. 245, § 1, effective June 20, 1997, in-
serted "interscholastic" at the beginning of the section
heading and throughout the section, in Subsection C,
substituted "only to interscholastic" for "to all", and in

- Subsection E, substituted "academic record in grade

nine" for "second semester of grade eight" at the end.
This section is set out as amended by Laws 1997, ch.
245, § 1. See 12-1-8 NMSA 1978.

22-12-3. Religious instruction excusal.

A student may, subject to the approval of the school principal, be excused from school to
participate in religious instruction for not more than one class period each school day with
the written consent of his parents at a time period not in conflict with the academic program

232

(@AHDV.LLV INAINATIANS L00Z AAS)



22-12-3 COMPULSORY SCHOOL ATTENDANCE 22-12-4

of the school. The local school board and its school employees shall not assume responsibility
for the religious instruction or permit it to be conducted on school property.

History: 1953 Comp., § 77-10-2.1, enacted by and substituted "religious instruction or permit it" for
Laws 1971, ch. 238, § 1; 1997, ch. 258, § 1; 2003 "religious instructions or permit them in the second
ch. 153, § 56. sentence.

Cross references. — For constitutional right to The 2003 amendment, effective April 4, 2003,
freedom of religion, see N.M. Const., art. II, § 11. deleted "local" following "approval of the " near the

For prohibition against requiring attendance at or beginning of the section; substituted "principal" for
participation in religious services by teachers or stu- "board” following "school" near the beginning of the
dents, see N.M. Const., art. XII, § 9. section; and inserted "school" preceding "employees

The 1997 amendment, effective July 1, 1997, sub- shall not" near the end of the section.

stituted "class period" for "hour" in the first sentence

22-12-3. Religious instruction excusal. (Effective July 1, 2007.)

A student may, subject to the approval of the school principal, be excused from school to
participate in religious instruction for not more than one class period each school day with
the written consent of the student’s parents at a time period not in conflict with the academic
program of the school. The local school board or governing body of a charter school, and its
school employees, shall not assume responsibility for the religious instruction or permit it to
be conducted on school property.

History: 1953 Comp., § 77-10-2.1, enacted by The 2006 amendment, effective July 1, 2007, adds
Laws 1971, ch. 238, § 1; 1997, ch. 258, § 1; 2003, the governing body of a charter school.
ch. 153, § 56; 2006, ch. 94, § 42.

22-12-4. Right to education.

All school age persons in the state shall have a right to a free public education as follows:

A. except for school age persons who are detained or enrolled in state institutions
other than those school age persons provided for in Subsection C of this section, any school
age person shall have a right to attend public school within the school dlstrlct in which he
resides or is present;

B. except as provided in Subsection C of this section, the state institution in which
a school age person is detained or enrolled shall be responsible for providing educational
services for the school age person; and

C. any school age person who is a client as defined in Section 43-1-3 NMSA 1978
in a state institution under the authority of the secretary of the health and environment
department shall have a right to attend public school in the school district in which the
institution, in which he is a client, is located if:

(1) the school age person has been recommended for placement in a public school
by the educational appraisal and review committee of the district in which the institution is
located; or

(2) the school age person has been recommended for placement in a public school
as a result of the appeal process as provided in the special education regulations of the state
board [department] of education.

History: 1953 Comp., § 77-10-3, enacted by No contractual right to free public education.
Laws 1967, ch. 16, § 171; reenacted by 1978, ch. — The right and privilege to a free public education
211, § 10. does not give rise to a contractual relationship for

Compiler’s notes. — Laws 1991, ch. 25, § 16 re- which an individual may sue for breach of contract.
peals former 9-7-4 NMSA 1978, relating to the health Rubio ex rel. Rubio v. Carlsbad Mun. School Dist.,
and environment department, referred to in this sec- 106 N.M. 446, 744 P.2d 919 (Ct. App. 1987).

" tion, and enacts a new 9-7-4 NMSA 1978, creating the School board may allocate attendance within
department of health. Laws 1991, ch. 25, § 4 creates district. — So long as the statutory and constitu-
the department of environment. Under 9-7-5 NMSA tional minimum educational standards are satisfied,
1978 the administrative head of the department of the local schoel board may allocate attendance within
health is the secretary of health. Under 9-7A-5 NMSA the district. 1979 Op. Att’y Gen. No. 79-36.

1978 the administrative head of the department of en- Students may not be forced to attend partic-
vironment is the secretary of environment. ular public school, although enrollment in another
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22-12-5 PUBLIC SCHOOLS 22-12-6

school within or without the local district is subject Am. Jur. 2d, A.L.R. and C.J.S. references. —
to availability of accommodations and must be deter- AIDS infection as affecting right to attend public
mined by the local board. 1979 Op. Att'y Gen. No. school, 60 A.L.R.4th 15.

79-36.

22-12-5. School attendance.

A. Local school boards may admit school-age persons who do not live within the school
district to the public schools within the school district when there are sufficient school ac-
commodations to provide for them.

B. Local school boards may permit school-age persons to transfer to a school outside the
child’s attendance zone but within the school district when there are sufficient school ac-
commodations to provide for them.

C. Local school boards may charge a tuition fee for the right to attend public school within
the school district only to those school-age persons who do not live within the state. The tu-
ition fee shall not exceed the amount generated by the public school fund for a school-age
person similarly situated within the school district for the current school year.

D. When the parent or guardian of a student not living in the state pays an ad valorem
property tax for school purposes within the district, the amount of the tuition payable for the
school year shall be reduced by the district average ad valorem tax per pupil as determined
by the ad valorem tax credit utilized in calculating state equalization guarantee distribution.

History: 1953 Comp., § 77-10-4, enacted by to availability of accommodations and must be deter-
Laws 1967, ch. 16, § 172; 1979, ch. 55, § 1; 1990 mined by the local board. 1979 Op. Att'y Gen. No.
(1st S.8.), ch. 9, § 11. 79-36.

The 1990 (1st S.S.) amendment, effective June 18, Tuition assessment is mandatory although Sub-
1990, substituted "the school district" for "their school section B uses the word "may." 1978 Op. Att'y Gen.
district” in Subsection A, added present Subsection B, No. 78-14 (rendered under former law).
redesignated former Subsections B and C as present Law reviews. — For comment, "Compulsory
Subsections C and D, adding "distribution" at the end School Attendance - Who Directs the Education of a
of Subsection D. Child? State v. Edgington," see 14 N.M.L. Rev. 453

Child who lives in state is state resident. — For (1984).
the purpose of public school education, a child is con- Am. Jur. 2d, A.L.R. and C.J.S. references. —
sidered a resident of the state if he lives in the state. Determination of residence or nonresidence for pur-
1978 Op. Att’y Gen. No. 78-14 (rendered under for- pose of fixing tuition fees or the like in public school
mer law). or college, 83 A.L.R.2d 497, 56 A.L.R.3d 641.

Students may not be forced to attend partic- 79 C.J.S. Schools and School Districts §§ 455 to 462.

ular public school, although enrollment in another
school within or without the local district is subject

22-12-6. Certificates of employment.

A. Any student subject to the provisions of the Compulsory School Attendance Law [22-
12-1 NMSA 1978] attaining the age of fourteen may be excused from full-time school at-
tendance by issuance of a certificate of employment by the superintendent of schools of the
school district in which the student is a resident or is employed. The certificate of employ-
ment shall only be issued upon satisfactory assurance to the superintendent of schools that
the student will be definitely employed in a gainful trade or occupation.

B. The certificate of employment shall contain the following information:

(1) the name, age and residence of the person excused from full-time school atten-
dance;

(2) by whom the person is to be employed or is employed;

(3) the last class grade attended by the person; and

(4) astatement that the person is excused from full-time school attendance until the
certificate is revoked.

History: 1953 Comp., § 77-10-6, enacted by Law reviews. — For comment, "Compulsory
Laws 1967, ch. 16, § 174. School Attendance - Who Directs the Education of a
Cross references. — For excusal of persons from Child? State v. Edgington," see 14 NM.L. Rev. 453
school attendance requirement generally, see 22-12-2 (1984).
NMSA 1978.
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22-12-7 COMPULSORY SCHOOL ATTENDANCE 22-19-7

22-12-7. Enforcement of attendance law; habitual truants; penalty.

A. Each local school board and each governing authority of a private school shall initiate
the enforcement of the provisions of the Compulsory School Attendance Law [22-12-1 NMSA
1978] for students enrolled in their respective schools.

B. To initiate enforcement of the provisions of the Compulsory School Attendance Law
against an habitual truant, a local school board or governing authority of a private school or
its authorized representatives shall give written notice of the habitual truancy by certified
mail to or by personal service on the parent of the student subject to and in noncompliance
with the provisions of the Compulsory School Attendance Law.

C. If unexcused absences continue after written notice of habitual truancy as provided
in Subsection B of this section has occurred, the student shall be reported to the probation
services office of the judicial district where the student resides for an investigation as to
whether the student shall be considered to be a neglected child or a child in a family in need
of services because of habitual truancy and thus subject to the provisions of the Children’s
Code [32A-1-1 NMSA 1978]. In addition to any other disposition, the children’s court may
order the habitual truant’s driving privileges to be suspended for a specified time not to
exceed ninety days on the first finding of habitual truancy and not to exceed one year for a
subsequent finding of habitual truancy.

D. If, after review by the juvenile probation office where the student resides, a determi-
nation and finding is made that the habitual truancy by the student may have been caused
by the parent of the student, then the matter will be referred by the juvenile probation office
to the district attorney’s office or any law enforcement agency having jurisdiction for appro-
priate investigation and filing of charges allowed under the Compulsory School Attendance
Law. Charges against the parent may be filed in metropolitan court, magistrate court or
district court.

E. A parent of the student who, after receiving written notice as provided in Subsection
B of this section and after the matter has been reviewed in accordance with Subsection D
of this section, knowingly allows the student to continue to violate the.Compulsory School
Attendance Law shall be guilty of a petty misdemeanor. Upon the first conviction, a fine
of not less than twenty-five dollars ($25.00) or more than one hundred dollars ($100) may
be imposed, or the parent of the student may be ordered to perform community service. If
violations of the Compulsory School Attendance Law continue, upon the second and subse-
quent convictions, the parent of the student who knowingly allows the student to continue
to violate the Compulsory School Attendance Law shall be guilty of a petty misdemeanor
and shall be subject to a fine of not more than five hundred dollars ($500) or imprisonment
for a definite term not to exceed six months or both.

F. 'The provisions of this section shall apply beginning July 1, 2004.

History: 1953 Comp., § 77-10-7, enacted by guardian or custodian of a child from satisfying the re-
Laws 1967, ch. 16, § 175; 1975, ch. 332, § 4; 1981, quirements of the compulsory school attendance law
ch. 7, § 2; 1986, ch. 33, § 28; 1987, ch. 222, § 1; does not violate equal protection as guaranteed in the
2004, ch. 28, § 3. United States and New Mexico constitutions. State v.

The 2004 amendment, which becomes applicable Edgington, 99 N.M. 715, 663 P.2d 374 (Ct. App.), cert.
July 1, 2004, added "against habitual truant" and denied, 464 U.S. 940, 104 S. Ct. 354, 78 L. Ed. 2d 318
“habitual truancy" throughout the section, deleted (1983) (decided prior to 1985 amendment to 22-12-2
"guardian or custodian” and "guardian or one having NMSA 1978, which inserted "a home school" in the in-
custody" throughout the section, deleted from Subsec- troductory language of Subsection A).
tion D, "the children’s court division or by the district Law reviews. — For comment, "Compulsory
judge of the children’s court division", and added the School Attendance - Who Directs the Education of a
last sentence permitting charges against a parent to Child? State v. Edgington," see 14 N.M.L. Rev. 453
be filed in magistirate, metropolitan or district court (1984).
and amended Subsection F to change the applicability Am. Jur. 2d, AL.R. and C.J.S. references. —
of the section from July 1, 1987 to July 1, 2004. Conditions at school as excusing or justifying nonat-

Constitutionality of prohibiting home instrue- tendance, 9 A.L.R.4th 122.

tion. — The exclusion of home instruction by a parent,
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22-12-7 ' PUBLIC SCHOOLS 22-12-8

22-12-7. Enforcement of attendance law; habitual truants; penalty.
(Effective July 1, 2007.)

A. Each local school board and each governing body of a charter school or private school
shall initiate the enforcement of the provisions of the Compulsory School Attendance Law
[22-12-1 NMSA 1978] for students enrolled in their respective schools.

B. To initiate enforcement of the provisions of the Compulsory School Attendance Law
against an habitual truant, a local school board or governing body of a charter school or pri-
vate school or its authorized representatives shall give written notice of the habitual truancy
by certified mail to or by personal service on the parent of the student subject to and in non-
compliance with the provisions of the Compulsory School Attendance Law.

C. If unexcused absences continue after written notice of habitual truancy as provided in
Subsection B of this section has occurred, the student shall be reported to.the probation ser-
vices office of the judicial district where the student resides for an investigation asto whether
the student shall be considered to be a neglected child or a child in a family in need of services
because of habitual truancy and thus subject to the provisions of the Children’s Code [32A-1-1
NMSA 1978]. In addition to any other disposition, the children’s court may order the habit-
ual truant’s driving privileges to be suspended for a specified time not to exceed ninety days
on the first finding of habitual truancy and not to exceed one year for a subsequent findzng
of habitual truancy.

D. If, after review by the juvenile probation office where the student resides, o determzna-
tion and finding is made that the habitual truancy by the student may have been caused by
the parent of the student, then the matter will be referred by the juvenile probation office to the
district attorney’s office or any law enforcement agency having jurisdiction for appropriate
investigation and filing of charges allowed under the Compulsory School Attendance: Law.
Charges against the parent may be filed in metropolitan court, magistrate court or district
court,

E. A parent of the student who, after receiving written notice as provzde'_d‘"m Subsectwn
B of this section and after the matter has been reviewed in accordance with Subsection D of
this section, knowingly allows the student to continue to violate the Compulsory School Atten-
dance Law shall be guilty of a petty misdemeanor. Upon the first conviction, a fine of not less
than twenty-five dollars ($25.00) or more than one hundred dollars ($100) may be imposed, -
or the parent of the student may be ordered to perform community service. If violations of the
Compulsory School Attendance Law continue, upon the second and subsequent convictions,
the parent of the student who knowingly allows the student to continue to violate the Com-
pulsory School Attendance Law shall be guilty of a petty misdemeanor and shall be subject
to a fine of not more than five hundred dollars ($500) or imprisonment for a definite term not
to exceed six months or both.

F.  The provisions of this section shall apply beginning July 1, 2004.

History: 1953 Comp., § 77-10-7, enacted by Laws The 2006 amendment, effective July 1, 2007, in

1967, ch. 16, § 175; 1975, ch. 332, § 4; 1981, ch. 7, Subsections A and B, adds the governing body of a
§2; 1986, ch. 33, §.28; 1987, ch. 222, § 1; 2004, ch. charter school.

28, § 3; 2006, ch. 94, § 43.

22-12-8. Early identification; unexcused absences and truancy.

Notwithstanding the provisions of Section 22-12-7 NMSA 1978, if a student is truant, the
school district shall contact the student’s parent to inform the parent that the student is
truant and to discuss possible interventions. The provisions of this section do not apply to
any absence if the parent has contacted the school to explain the absence.

History: 1978 Comp., § 22-12-8, enacted by contact a parent that a student is truant and discuss
Laws 1985, ch. 104, § 1; 2004, ch. 28, § 4. possible interventions and deleted "legal guardian or
The 2004 amendment, effective May 19, 2004, custodian".

amended this section to require the school district to
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22-12-8. Early identification; unexcused absences and truancy. (Ef-
fective July 1, 2007.)

Notwithstanding the provisions of Section 22-12-7 NMSA 1978, if a student is truant, the
school district or charter school shall contact the student’s parent to inform the parent that
the student is truant and to discuss possible interventions. The provisions of this section do
not apply to any absence if the parent has contacted. the school to explain the absence.

History: 1978 Comp., § 22-12-8, enacted by Laws The 2006 amendment, effective July 1, 2007, adds
1985, ch. 104, § 1; 2004, ch. 28, § 4; 2006, ch. 94,§  charter schools.
44.

22-12-9. Unexcused absences and truancy; attendance policies.

A.  As used in this section and Sections 22-12-7 and 22-12-8 NMSA 1978:
(1) “"habitual truant" means a student who has accumulated the equivalent of ten or
more unexcused absences within a school year;

(2) "truant" means a student who has accumulated five unexcused absences within
any twenty-day period; and

(3) "unexcused absence" means an absence from school or a class for which the stu-
dent does not have an allowable excuse pursuant to the Compulsory School Attendance Law
[22-12-1 NMSA 1978] or rules of the local school board or governing authority of a private
school.

B. Each school district shall maintain an attendance policy that:

(1) provides for early identification of students with unexcused absences, truants and
habitual truants and provides intervention strategies that focus on keeping truants in an
educational setting and prohibit out-of-school suspension and expulsion as the punishment
for truancy;

(2) uses withdrawal as provided in Section 22-8-2 NMSA 1978 only after exhausting
efforts to keep students in educational settings; and

(38) requires that class attendance be taken for every instructional day in every public
school or school program in the school distriet.

C. School districts shall report truancy and habitual truancy rates to the department in
a form and at such times as the department determines and shall document efforts made to
keep truants and habitual truants in educational settings.

History: Laws 2004, ch. 28, § 1; 2005, ch. 260, § ohly after exhausting efforts to keep students in ed-

2. ucational settings and provides in Subsection D that
The 2005 amendment, effective June 17, 2005, school districts shall document efforts made to keep
adds Subsection B(2) to provide that each school truants and habitual truants in educational settings.

district shall maintain an attendance policy that uses
withdrawal as provided in Section 22-8-2 NMSA 1978

22-12-9. Unexcused absences and truancy; attendance policies. (Ef-
fective July 1, 2007.)

A. As used in this section and Sections 22-12-7 and 22-12-8 NMSA 1978:
(1) “habitual truant" means a student who has accumulated the equivalent of ten or
more unexcused absences within a school year;
(2) “"truant" means a student who has accumulated five unexcused absences within
any twenty-day period; and
(3) "unexcused absence" means an absence from school or a class for which the student
does not have an allowable excuse pursuant to the Compulsory School Attendance Law [22-
12-1 NMSA 1978] or rules of the local school board or governing authorzty of a charter school
or private school.
B. Each school district and charter school shall mazntazn an attendance policy that:

237
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(1) provides for early identification of students with unexcused absences, truants and
habitual truants and provides intervention strategies that focus on keeping truants in an
educational setting and prohibit out-of-school suspension and expulsion as the punishment
for truancy; -

(2) uses withdrawal as provided in Section 22-8-2 NMSA 1978 only after exhausting
efforts to keep students in educational settings; and

(3) requires that class attendance be taken for every instructional day in every public
school or school program in the school district.

C. School districts and charter schools shall report truancy and habitual truancy rates to
the department in a form and at such times as the department determines and shall document
efforts made to keep truants and habitual truants in educational settings. Locally chartered
charter schools shall provide copies of their reports to the school district.

History: Laws 2004, ch. 28, § 1; 2005, ch. 260, § Subsections B and C and provides in Subsection C that
2; 2006, ch. 94, § 45. locally chartered charter schools shall previde copies of
The 2006 amendment, effective July 1, 2007, adds reports to the school district.

charter schools in Paragraph (3) of Subsection A and in

A pTani Wk ik nik T}

AVE B A WJ W] Vs 1}
Courses of Instruction and School Programs
Bec. . Sec.
p2-13-1. Subject areas; minimum instructional areas 22-13-6.1. Gifted children; determing#ion.
required; accreditation. 22-13-7. Special education; respongtbility.
p2-13-1.1. Graduatjon requirements. 22-13-8. . Special education; privgde
p2-13-1.2. High schbgl curricula and end-of-course 22-13-9. Part-time schools. _
tests; alignment. 22-13-10. Part-time schoolgy restriction on employ-
p2-13-1.3. Reading initiakiye; design. ment of stydents; penalty.
£2-13-1.4. Honors or similax classes in mathematics 22-13-11. Repealed.
and language axs. 22-13-12. Approved gdfiver-education courses.
p2-13-1.5. Core curriculum fram Work purpose; cur- 22-13-13. School lhch program.
riculum. 22-13-13.1. Temyforary.provision; food and beveragep
p2-13-2. Repealed. old outside of school meal programs.
p2- 13 3. Early childhood education Pxograms re- 22-13-14. ergency drills; requirement.
quired. 22-13-15,/Public school instruction; prohibition;
p9-13- 3.1. Even start family literacy program; cre- 22-13-16. Private school programs; solicitations; per}
ated; guidelines; benchmarks, perfor- . mit; penalty.
" mance standards and evaluations. 22/13-17. Repealed.
p2-13-3.2. Full-day kindergarten programs. -13-18. Repealed.
p2-13-3.3. Short title. 22-13-19. Repealed.
p2-13-3.4. Purpose. : 22-13-20. Repealed.
P2-13-3.5. Definitions. 2-13-21. Repealed.
p2-13-3.6. Literacy for children at risk fund created; 2X13-22. Repealed.
administration of fund. 22-18-23. Repealed.
p2-13-3.7. Disbursement of funds; approved pfojects. 22-13-3¢4. Repealed.
p2-13-3.7. Disbursement of funds; approved projects. 22-13-26\ Academic competitions.
(Effective July 1, 2007.) 22-13-26. uth programs established.
P2-13-4. Repealed. 22-13-27. Distgnce learning and computer-based
P2-13-5. Special education. cdyurses.
22-13-6. Special education; definjtions.
B2-13-1. Subject dreas; minimum instructional areas required; ac-
creditation.

A. The department shall require public schools to address departmentapproved aca-
lemic contepf and performance standards when instructing in specific department-required
bubject apéas as provided in this section. A public school or school district failihg to meet]
these inimum requirements shall not be accredited by the department.

B,/ All kindergarten through third grade classes shall provide daily instruction in redding

language arts skills, including phonemic awareness, phonics and comprehension, and
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art. IV, § 23,
the adjou

jgréffective June 15, 2007, 90 days aften
pfhent of the legislature.

22-10A-27. Discharge hearing;
I. GENERAL CONSIDERATION.

Reduction in force as just cause. — Sidtutory
just cause” allows for discharge of a teachef when ex-

dures.

ustification for discharge for reduction i
fords, — Unlike termination, which applies to th
coming Year, discharge results in a teacher losing hi
or her job iinthe middle of the school year when ther

{zent fiscal circumstances justify a reguCtion in force,
but the teacher’s competence, tuppitude and perfor-
Inance do not. Aguilera v. Hatgl'Valley Schools, 2006-
NMSC-015, 139 N.M. 330, 182 P.3d 587. ‘

Standard for redugtion in force discharge. —
When a school board-is forced to reduce its teaching
btaff by way of ap€duction in force, it must prove that
here is no oth€r position for which the teacher, who is

may be no oppqrtunity to find other employment,
Given the extreméNardship to the teacher, the justi
fications must be sub¥qntial to allow a school boar
to layoff a qualified teachwg in the middle of a schoo
year pursuant to a reductiohjn force. The schoo.
board has to show not just projectsd financial burdens
in the future, but that it cannot survige financially i
the present year, which is already underway. Aguiler

o0 be dischirged, is qualified consistent with the aca-

lemic rfecessities of the district. Aguilera v. Hatch v. Bd. of Education of the Hatch VallewgGchools,

2006-NMSC-015, 139 N.M. 330, 132 P.3d 587.

ARTICLE 12
Compulsory School Attendance
Sec. Sec. '
22-12-2. Compulsory school attendance; responsibil- 22-12-6. Repealed.

ity.
22-12-2. Compulsory school attendance; responsibility. -

A. Except as otherwise provided, a school-age person shall attend public school, private
school, home school or a state institution until the school-age person is at least eighteen years
of age unless that person has graduated from high school or received a general educational
development certificate. A parent may give written, signed permission for the school-age
person to leave school in case of hardship approved by the local superintendent.

B. A school-age person subject to the provisions of the Compulsory School Attendance
Law [22-12-1 NMSA 1978] shall attend school for at least the length of time of the school
year that is established in the school district in which the person is a resident or the state-
chartered charter school in which the person is enrolled and the school district or state-
chartered charter school shall not excuse a student from attending school except as provided
in that law or for parent-authorized medical reasons.

C. Any parent of a school-age person subject to the provisions of the Compulsory School
Attendance Law is responsible for the school attendance of that person.

D. Each local school board and each governing body of a charter school or private school
shall enforce the provisions of the Compulsory School Attendance Law for students enrolled
in their respective schools. '

History: 1953 Comp., § 77-10-2, enacted by
Laws 1967, ch. 16, § 170; 1967, ch. 133, § 1; 1972,
ch. 17, § 2; 1974, ch. 7, § 2; 1975, ch. 332, § 3; 1975,
ch. 338, § 2; 1981, ch. 7, § 1; 1985, ch. 21, § 4; 1997,

ch. 194, § 1; 2001, ch. 183, § 1; 2004, ch. 28, § 2;
2007, ch. 307, § 6; 2007, ch. 308, § 6.

2007 amendments. — Laws 2007, ch. 307, § 6 and
Laws 2007, ch. 308, § 6 enacted identical amendments
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to this section, effective July 1, 2007. The 2007 amend-
ments delete former Subsection A and adds a new Sub-
section A, and amend Subsection B to provide that

a school district and a state-chartered school district’

22-12-6. Repealed.

Repeals. — Laws 2007, ch. 307, § 11 and Laws
2007, ch. 308, § 11 repeal 22-12-6 NMSA 1978, be-
ing Laws 1967, ch. 16, § 174, relating to certificates of

2007 SUPPLEMENT

22-13-1

shall not excuse a student from attending school ex-
cept as provided by law or for parent-authorized med-
ical reasons.

employment, effective July 1, 2007. For provisions of
former section, see the 2006 NMSA 1978 on New Mex-
ico One Source of Law DVD.

2
'

Courses of Instruction and School Programs

Bec. Sec.

Nbject areas; minimum instructional areas 22-13-9. Repealed.
required; accreditation, 22-18-10. Repealed.
p2-13-1.1. Graquation requirements. 22-18-27. Recompiled.
02-13-1.4. Hono¥g or similar classes in mathematics 22-13-28. K-3 plus; pilot project; ¢ligibility; applica}

and\anguage arts; dual credit courses; tion; réporting ang evaluation.

langugges other than English. 22-13-29. Middle and high schg0l literacy initiative.
22-13-1.6. Uniform grede and subject curricula; pro- 22-13-30. Vision screening. / (Effective January 1
fessional\{epartment. 2008.)
p2-13-1.7. Elementary physical education.

22-13-1. Subject aheas; minimum instructional Areas required; ac
creditatign. ‘

A. The department shall require public schools to addfess department-approved aca
Hemic content and performance skandards when instructifg in specific department-required
fubject areas as provided in this skction. A public schdol or school district failing to meet
these minimum requirements shall gt be accredited/by the department.
B. Allkindergarten through third gkade classesghall provide daily instruction in reading
bnd language arts skills, including phonymic awAreness, phonies and comprehension, and
n mathematics. Students in kindergarten Wndfirst grades shall be screened and monitored
for progress in reading and language arts sKills and students in second grade shall takd
Hiagnostic tests on reading and language gfts ¥kills.
C. All first, second and third grade casses shyll provide instruction in art, music and 3
language other than English, and instryction that m¢ets content and performance standardg
shall be provided in science, social spdies, physical education and health education.
D. Infourth through eighth grafles, instruction that\meets academic content and perfor:
mance standards shall be provigéd in the following subjext areas:
(1) reading and langugge arts skills, with an emphayjs on writing and editing for af

east one year and an emphgp&is on grammar and writing for At least one year;
» (2) mathematics;
(3) language othgr than English;
(4) communicg#ion skills;
(5) science;
(6) art;
(7) musig
(8) social studies;
(9) New Mexico history;
(10YUnited States history;
(J) geography;

12) physical education; and
(13) health education.
Beginning with the 2008-2009 school year, in eighth grade, algebra 1 shall be offeked

] cguaral ¢ wivsua ITE v [YOTg v » ivea O cyivn ] v T ooO13—r—
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ATTACHMENT 2

32A-3-1 FAMILIES IN NEED OF SERVICES 32A-3-1

Phi]d’s actions to a law enforcement agency and the children, youth and families departnént

B\ Upon receipt of a report pursuant to Subsection A of this section, the law enforgément
pgencyNpay conduct an investigation to determine if there is probable cause to bgleve that
the child possessed a firearm on school premises.

C. IftheNaw enforcement agency determines there is probable cause to helieve that thé
thild possessetha firearm on school premises, the law enforcement agency nray take the child
Into custody and\deliver the child to a detention facility licensed by thg/department. Aftei
the child is deliver@d to a detention facility, the department shall coyaply with the notifica:
lion provisions set forth in Subsection C of Section 32A-2-10 NMSA1978. The child shall bq
letained in the detentiot\facility, pending a detention hearing putsuant to the provisions of
Bection 32A-2-13 NMSA 1978.
D. As used in this sectiom, "firearm" means any weapgft that will or is designed to ot
may readily be converted to expel a projectile by the agtion of an explosion; the frame of
Feceiver of any such weapon; or any firearm muffler opfirearm silencer. "Firearm" includes
hny handgun, rifle or shotgun.

History: Laws 1999, ch. 216, § 1; 2003, ch. 22 "may” for "shall immediately" following "law enforce}
b 16, ment agency" in Subsections B and C; and added "A;
The 2003 amendment, effective July 1, 2003 used in this section” at the beginning of Subsection D)
fleleted "the federal Gun-Free Schools Act of 1994 of* Effective dates. — Laws 1999, ch. 216, § 2, makeg
following "in violation of" in Subsection A; substitpfted act effective on July 1, 1999.
ARTICLE

Famil¥ in Need of Services Act

Bec.
B2A-3-1. Repealed.

Compiler’s notes Section 32A-3-1 NMSA 1978 tween the pre-July 1, 1993 la\x and the judicial prece
vas originally enaghd as 32-3-1 NMSA 1978 by Laws dents decided under that law. “Qitations to decision$
1993, ch. 77, § $2, but were recompiled to Chapter under prior law have been included whenever possit
B2A NMSA 1974, in order to retain a historical link be- ble.

B2A-341. Repealed.

Repeals. Laws 2005, ch. 189, § 77 repeals 32A-8-1
SA 1978, the short title of the Family in Need of

] ) -

ARTICLE 3A
Families in Need of Services
Sec. Sec.
32A-3A-1. Short title; purpose. 32A-3A-6. Voluntary placement of child outside

32A-3A-2. Definitions. : home; documentation.
32A-3A-3. Request for family services; withdrawal of 32A-3A-7. Voluntary placement; time limitation.

request; presumption of good faith. 32A-3A-8. Duty to file a petition.
32A-3A-4. Referral process. 32A-3A-9. Right to regain custody.
32A-3A-5. Repealed. 32A-3A-10. Voluntary placement; rights of parent.
Compiler’s notes. — Sections 32A-3A-1 to 32A- in 1993 in order to retain a historical link between the
3A-10 NMSA 1978 were originally enacted as 32-3A-1 pre-July 1, 1993 law and the judicial precedents de-

t0 32-3A-10 NMSA 1978 by Laws 1993, ch. 77, 8§ 63 to cided under that law.
72, and were subsequently recompiled to this location
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32A-3A-1 CHILDREN’S CODE 32A-3A-3

32A-3A-1. Short title; purpose..

A. Chapter 32A, Article 3A NMSA 1978 may be cited as the "Family Services Act".
B. The Family Services Act shall be interpreted and construed to effectuate the following
expressed legislative purposes: _
(1) torecognize that many instances of a child’s behavior are symptomatic of a family
in need of family services; and
(2) to provide prevention, diversion and intervention services for a child or family.

History: 1978 Comp., § 32A-3A-1, enacted by Services Act is to recognize that a child’s behaviqr is
Laws 1993, ch. 77, § 63; 2005, ch. 189, § 25. symptomatic of a need for family services, to provide
The 2005 amendment, effective June 17, 2005, prevention, diversion and intervention services

states the title of the act in Subsection A and pro-
vides in Subsection B that the purpose of the Family

32A-3A-2. Definitions.

As used in the Family Services Act:
A. "child or family in need of family services" means:

(1) a family whose child’s behavior endangers the child’s health, safety, educa-
tion or well-being;

(2) afamily whose child is absent from the child’s place of residence for twenty-
four hours or more without the consent of the parent, guardian or custodian;

(3) afamily in which the parent, guardian or custodian of a child refuses to per-
mit the child to live with the parent, guardian or custodian; or '

(4) a family in which the child refuses to live with his parent, guardian or cus-
todian; and A
B. "family services” means services that address specific needs of the child or family.

History: 1978 Comp., § 32A-3A-2, enacted by in Subsection B to mean services that address needs
Laws 1993, ch. 77, § 64; 2005, ch. 189, § 26. of the child or family; deletes the former Subsection

The 2005 amendment, effective June 17, 2005, de- C(1) through (10) which listed service that where in-
fined "child or family in need of family services" in cluded in the former definition of "family services" and
Subsection A(1) to mean a family whose child’s behav- deletes former Subsection D which defined "plan for
ior endangers the child’s health, safety, education or family services" as an intervention plan based on the
well-being; deletes former Subsection B which defined needs of the child and family.

"family needs assessment"; defines "family services"

32A-3A-3. Request for family services; withdrawal of request; pre-
sumption of good faith.

A. Any child or family member who has a reasonable belief that the child or family is in
need of family services may request family services from the department.

B. Any person who has a reasonable belief that a child or family is in need of family
services may submit a referral to the department. :

C. A family that requests or accepts family services may withdraw its request for or ac-
ceptance of family services at any time.

D. A person who refers a child or family for family services is presumed to be acting in
good faith and shall be immune from civil or eriminal liability, unless the person acted in
bad faith or with malicious purpose.

History: 1978 Comp., § 32A-3A-3, enacted by believes that a child is in need of family services may
Laws 1993, ch. 77, § 65; 2005, ch. 189, § 27. submit a referral to the department; deletes former

The 2005 amendment, effective June 17, 2005, Subsection C which authorized a representative of
provides in Subsection A that any child or family a school to submit a request for family services on
member who believes that a child is in need of family behalf of a family to the department under listed
services may request family services from the depart- certain circuomstances.

ment; provides in Subsection B that any person who
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32A-3A-4

32A-3A-4. Referral process.

FAMILIES IN NEED OF SERVICES

32A-3A-7

A. The department shall, subject to the availability of resources, design and implement
a referral process to assist a child or family in accessing appropriate services.

B. When the child involved in the referral process is an Indian child, the assessment
and referral process shall include contact with the Indian child’s tribe for the purpose of

consulting and exchanging information.

History: 1978 Comp., § 32A-3A-4, enacted by
Laws 1993, ch. 77, § 66; 1995, ch. 206, § 18; 2005,
ch. 189, § 28, .

The 1995 amendment, effective July 1, 1995,
added “the department, the state department of
public education [public education department], the
local education agency and the department of health®
following "child’s family" in Subsection C.

The 2005 amendment, effective June 17, 2005,
deletes the requirement in Subsection A that the state

- 32A-3A-5. Repealed.

Repeals. Laws 2005, Chapter 189, § 77 repeals
32A-3A-5 NMSA 1978, relating to plan for family ser-
vices, effective June 17, 2005. Because the former and

department of public education [public education de-
partment] and the department of health cooperate
to design and implement an assessment and referral
process for the purpose of assessing the needs of a fam-
ily in need of services and making referrals; deletes
former Subsections B and C, which provided for the
elements of the assessment and referral process; and
redesignated former Subsection D as Subsection B.

tion is considered a continuation of the former section.
See 12-2A-14 NMSA 1978. For provisions of former
section, see New Mexico One Source of Law DVD.

new sections are substantially the same, the new sec-

32A-3A-6. Voluntary placement of child outside home; documenta-
tion.

A. Upon written application by a parent, guardian or custodian, and if good cause is
shown, the department may accept custody of a minor child for temporary voluntary place-
ment outside the home. ' .

B. Prior to accepting any child for voluntary placement, the department shall document
the following:

(1) the efforts made by the department to provide or arrange for services by other
public or private agencies that would be affordable to the family and that would alleviate
the conditions leading to the placement request;

(2) any determination that the services are not available;

(3) any refusal by the parent, guardian or custodian to accept the services; and

(4) the fact that conditions leading to the placement request could not be alleviated
by services aimed at keeping the child in the home. , o

C. If the department accepts custody of a child, the department shall provide the child
with shelter in an appropriate facility, pursuant to the provisions of Section 32-3B-6 [32A-
3B-6] NMSA 1978, that is located as close as possible to the child’s residence. The child shall
not be held in a jail or other facility intended or used for the incarceration of adults charged
or convicted of criminal offenses or a facility for the detention of children alleged to be or
adjudicated as delinquent children.

History: 1978 Comp., § 82A-3A-6, enacted by
Laws 1993, ch. 77, § 68.

32A-3A-7. Voluntary placement; time limitation.

A. No child shall remain in voluntary placement for longer than one hundred eighty con-
secutive days or for more than one hundred eighty days in any calendar year; provided that
a child may remain in voluntary placement up to an additional one hundred eighty consecu-
tive days upon order of the court after the filing of a petition by the department for extension
of voluntary placement, a hearing and a finding that additional voluntary placement is in
the best interests of the child. ‘
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32A-3A-8 CHILDREN’S CODE 32A-3A-10

B. . Inno event shall a child remain in voluntary placement for a period in excess of three
hundred sixty-five days in any two-year period.

C. Any placement described in this section shall not be considered abandonment by a
parent, guardian or custodian or other family member.

History: 1978 Comp., § 82A-3A-7, enacted by The 2005 amendment, effective April 4, 2005, ex-
Laws 1993, ch. 77, § 69; 2005, ch. 82, § 1. tends the time for temporary placements of children.

32A-3A-8. Duty to file a petition.

If any child has remained in voluntary placement for longer than three hundred sixty-
five days in any two-year period and the parent, guardian or custodian of the child refuses
to or cannot accept the child back into the parent’s, guardian’s or custodian’s custody, the
department shall immediately file a petition alleging that the child is a neglected child or
that the child’s family needs court-ordered family services.

History: 1978 Comp., § 32A-3A-8, enacted by The 2005 amendment, effective April 4, 2005, ex-
Laws 1993, ch. 77, § 70; 2005, ch. 82, § 2. tends the time of placement . after which the depart-
ment is required to file a petition.

32A-3A-9. Right to regain custody.

A parent, guardian or custodian may at any time demand and obtain the return of a child
voluntarily placed outside the home. The child shall be returned within seventy-two hours
of the demand; however, the department may prevent the immediate return by requesting
the children’s court attorney to file a petition alleging neglect or abuse and by obtaining
temporary custody of the child before the expiration of the seventy-two hours.

History: 1978 Comp., § 32A-3A-9, enacted by temporary conditional relinquishment of custody, 35
Laws 1993, ch. 77, § 71. AL.R.4th 61,

Am. Jur. 24, ALL.R. and C.J.S. references.
— Right of parent to regain custody of child after

32A-3A-10. Voluntary placement; rights of parent.

Any parent, guardian or custodian whose child is in voluntary placement shall have the
following rights with respect to the child:
A. the right of reasonable visitation with the child;
. B. theright to be informed of changes in the child’s school or of changes in the child’s
placement by the department; and

C. theright of decision as to all nonemergency and nonroutine medical care provided
for the child.

History: 1978 Comp., § 32A-3A-10, enacted by Am. Jur. 2d, ALLR. and C.J.S. references. —
Laws 1993, ch. 77, § 72. Denial of restriction of visitation rights to parent
charged with sexually abusing child, 1 A.L.R.5th 776.

IO I O
VX OO O

amilies in Need of Court-Ordered Serviees

Bec. Sec.
2A-3B-1. Short title; purpose. 32A- ~T. Indian child placement; preferences.
82A-3B-2. Definitions. -3B-7. Protective custody hearing; time limita-
B2A-3B-3. Protective custody; interference wit < tions.

tective custody; penalty, 32A-3B-8: ic rights.
B2A-3B-4. Protective custody; ctions; time limi- 32A-3B-9. Changgism.placement.

tations 32A-3B-10. Petition; endo ent of petition.
B2A-3B-5. Ngti ion to family; release from protec- 32A-3B-11. Petition; allegations.

tive custody. 32A-3B-12. Adjudicatory hearing; time liftitations.
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| ALAMOGORDO | 6,480 27,134 780 12.04%
 ALBUQUERQUE | 94,649 1,012,225 29,831 5%
(ANIMAS 1256 53 0 0.00%
ARTESIA 13,518 12,884 370 10.52%

AZTEC 3,203 10,558 258 8.05%

BELEN 4755 32,349 1,004 21.11%

BERNALLLO | 3,310 20,7025 710 21.45%

BLOOMFIELD | 3,101 16,2215 444 1432%

CAPITAN 561 1,478 46 8.20%

CARLSBAD 6,019 4,184 115 91%

(CARRIZOZO | 207 805 15 7.25%

[CENTRAL | 6,698 153,190 1,962 29.29%

CONS. _ | |

CHAMA 456 1443 28 64w

CIMARRON | 530 43 0o 0.00%

CLAYTON | 560 1.094 2 429% o
| CLOUDCROFT | 474 395 3 0.63%

covis 8219 149795 286 3.48%

ECOBRE CONS. 1444 3,004 42 12.91%

[CORONA |90 80 19 ' 10.00%

' CUBA 695 61755 232 3338%

DEMING 5506 15,908 378  lear%

DESMOINES 124 173 2 161%

DEXTER 1,105 2,300 7 1 652%

' DORA 207 285 0 ' 0.00%

ELIDA a1 5 0 0.00%

ESPANOLA | 4,564 15,656 535 11.72%

ESTANCIA 1,052 2845 62 i 5.80%

EUNICE s84 792 18 3.08%
FARMINGTON ' 10,096 35,186 836 8.28%
e g : e ——
FTSUMNER | - 11,390 82 13.12% )
GADSDEN 62,525 720 1220

Dec 4, 2007 -1- 7:35:20 PM
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GALLUP 112,398 67,051 2,185 17.62%

N e — o
 HAGERMAN 450 e 39 ) e
| HATCH 1,418 | 5,506 173 7 112.20%

HOBBS 7,729 36,858 1132 14.65%
e o e ~
HOUSE 1133 sy 41 | 30.83% 4'
JAL L 494 15 3.40%

JEMEZ 366 3,103.5 122 33.33%

MOUNTAIN

JEMEZ VALLEY | 482 1,705 49 10.17%

| LAKE ARTHUR 162 924 8 17.28% B
LASCRUCES | 23,662 154,497 4,788 B 20.23%
LASVEGAS | 2,059 149745 562 27.29%

crmy

 LOGAN 238 14 0 0.00%

'LORDSBURG (710 3,651 107 | 15.07%

LOS ALAMOS | 3,544 20,572 668 © 18.85% B
LOSLUNAS | 8,670 86,139.5 2,995 34.54%

LOVING 576 995 22 o 3.82%

LOVINGTON | 3,087 10,918 326 | 10.56%

MAGDALENA | 451  esg 3 5.10%

MAXWELL 104 32 o 0.00%

MELROSE 223 359.5 0 sy

MESAVISTA | 454 3602 134 ' 295%
MORA 599 ' 4,038 144 24.04%
MORIARTY 3,773 21,365 661 17.52% N
MOSQUERO 42 47 1 o 2.38%
MOUNTAINAR | 351 1140 45  1282%

PECOS 769  liees 33 429%

PENASCO | 596 24975 6 ' 11.58%

POJOAQUE 1,984 3976 114 5.75%

QUEMADO | 182 | 946 2 11.54% )

Dec 4, 2007 -2~ 7:35:20 PM
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QUESTA 535 4141 141 26.36%
RATON 464 13354 100 ) 6.83%
RESERVE 174 159.5 0 0.00%
RIORANCHO | 14,847 22,396 320 216%
ROSWELL | 9,355 36,6735 1,100 11.76%
ROY 70 123.5 1 1.43%
 RUIDOSO 2,314 13,836.5 a2 18.24% i
SAN JON 1153 460 1 7.19%
SANTAFE 13419 49,7255 1,492 1m12%
SANTAROSA | 663 13 0 0.00%
SILVERCITY | 3,187 19,920.5 698 21.90%
SOCORRO /1,955 5,832 193 9.87%
SPRINGER 205 48 1 0.49%
TAOS 13,152 12,6855 46 1.46%
TATUM 300 552 18 6.00%
TRUTHOR | 1,465 6,419 202 13.79%
CONS.
'TUCUMCARI | 1,057 3,22 no 6.72% ‘
TULAROSA | 1,011 46405 150 1480%
'VAUGHN 1o 7165 0  e70%
WAGON 157 4205 12 764%
MOUND ;
WEST LAS 1,837 9,523 335 18.24%
VEGAS ‘- |
ZUNI 1,520 15,257 449 29.54%
"""""" State t&élﬁ 325,233 2,007,906.5 60,159 18.50%

Dec 4, 2007

7:35:20 PM



ATTACHMENT 5

Executive Summary

In 2003, the Governor of New Mexico initiated a state Truancy Prevention Program to
identify and implement successful programs for preventing truancy in schools. The goals of the state
Governor’s Truancy Prevention Program, as administeted by the New Mexico Public Education
Department (PED), are to:

*» decrease truancy rates,
* decrease dropout rates, and
* increase attendance rates among students.

In academic year 2006-07, the PED funded seven school districts to implement this program. Major
highlights of this year’s evaluation ate ptesented in the following box:

iohts:

* 547 students completed a “New Mexzico Youth: Views on Truancy” sutvey. Over half (56%) of
these respondents said they had never cut class ot skipped school. Over one-third (38%) said they
had been truant. .

" Most students agreed that truant students get worse grades, are mote likely to have low-paying
jobs as adults, and have patents who do 7ot know when they are truant. Over half the students
think teachers and parents b care when students are truant, and 46% feel their schools reward
students who are not truant.

* Over half (52%) the students identify school-related factors, particularly “boring classes and/ot
uninterested teachers” as being the primary reasons for truancy.

* Over half (54%) felt the most effective way to prevent truancy was to reward students for
improved attendance. Another 49% felt that if teachers provided more interesting and intetactive
classes this would imptove attendance rates.

* Prncipals who responded to the survey said they took the following actions to decrease truancy:
enhanced truancy policy enforcement, increased contact with parents, increased student and
family accountability, and increased student motivation to attend classes. At post-intervention,
35% of the principals reported that their schools had lower truancy rates.

* Unlike students, principals do not tend to select school-telated factots as the major reasons fot
truancy. Principals are more likely to select family-related factors, including: lack of parental
guidance and supetvision, non-suppottive family attitudes toward education, single-parent homes,
povetty, and a lack of understanding of attendance laws. Principals, at post-intervention, also felt
that inconsistent procedutres to deal with truancy were also at fault.

= Principals were also likely to prefer different methods for preventing truancy than students.
Principals cited the following methods as mote effective: having 2 school contact person to
communicate with parents of truant students; stronger penalties for truant students; tewards for
students with good attendance; making home visits to parents; and using truant officets.

* Prncipals provided brief significant change case studies that demonstrate how truancy prevention
efforts can have an impact on individual students. '
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RECEIVED
VIA E-MAIL

DEC 0 6 2007

MEMORANDUM OF UNDERSTANDING
BETWEEN CHILDREN YOUTH AND FAMILIES DEPARTMENT AND THE
PUBLIC EDUCATION DEPARTMENT

THIS MEMORANDUM OF UNDERSTANDING (MOU) is made by and between the
New Mexico Children Youth and Families Department (CYFD) and New Mexico Public
Education Department (PED).

WHEREAS, there have been instances in which a juvenile charged with a serious
offense, as cited in a delinquency petition, has been enrolled in a public school without
the knowledge of school personnel; and

WHEREAS, in some cases these students may pose a threat to other students or to
school personnel; and

WHEREAS, if school personnel were informed of the circumstances they may be
able to provide assistance to the accused student to assist that student in continuing his or
her education, provide necessary educational supports and supervision, and to take
additional measures to provide for the safety of other students and staff; and

WHEREAS, the New Mexico Children's Code and the federal Family Educational
Rights and Privacy Act restrict the dissemination of information about juveniles; and

WHEREAS, delinquency petitions are public records open to public inspection
until sealed at the court of jurisdiction; and

WHEREAS, all persons, including juveniles, charged with serious crimes are
presumed innocent untii proven guilty; and

WHEREAS, a policy that governs the release to a public or private school, where
permitted, of information contained in or related to a delinquency petition necessitates a
balance between preserving the civil rights of the accused and ensuring the safety of other
students and staff; and

WHEREAS, the constitution of New Mexico requires that a "uniform system of
free public schools sufficient for the education of, and open to, all the children of school
age in the state shall be established and maintained";

NOW THEREFORE, CYFD AND PED AGREE AS FOLLOWS:
L RESPONSIBILITIES UNDER THE MOU
1. CYFD shall engage in negotiations with any public school district or charter

school that desires it, in order to enter into a Memorandum of Understanding
providing for the development and implementation of an education and

Memorandum of Understanding Between CYFD and PED—page 1
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IV.

management plan for children who may pose a danger to themselves or to the
community, and who are adjudicated or for whom a Petition has been filed
alleging the following offenses: second degree murder; kidnapping, shooting
at a dwelling place or occupied building or from a motor vehicle, dangerous
use of explosives, criminal sexual penetration, aggravated arson, abuse of a
child that results in great bodily harm or death of a child.

2. A Memorandum of Understanding negotiated between CYFD and a public
school district or charter school will address the issues and responsibilities set
forth in the attached document entitled, “Guidelines for Education and
Management Plan” (Exhibit 1 to CYFD/ PED MOU).

3. PED shall facilitate the creation of any Memorandum of Understanding
between CYFD and any public school district or charter school that desires it by
notifying all New Mexico public school districts and New Mexico charter schools
of the willingness of CYFD to engage in a Memorandum of Understanding.

4. PED shall collect data on which pubic school district or charter school has
partnered with CYFD through an MOU to determine the benefits that have been
derived from said agreement.

5. Nothing in this MOU shall be construed as limiting or expanding the statutory
or regulatory responsibilities of the CYFD or the PED in performing functions
beyond those granted to them by law; or as requiring any party to expend any sum
in excess of its respective appropriations. Any activities involving obligation of
funds will require separate agreements and shall be independently authorized by
appropriate statutory authority.

TERM OF MOU

This MOU shall be effective upon execution by the parties and shall remain in
effect until either party desires to renegotiate the terms or cancel the agreement.
A party may terminate the agreement upon thirty (30) days written notice except
where the cancellation is for cause, i.e. a material and significant breach of any of
the provisions of this agreement. In the circumstances of a breach, this MOU may
be cancelled upon delivery of written notice to the other parties.

AMENDMENT

This MOU shall not be altered, changed, or amended except by instrument in
writing executed by the parties.

GOVERNING LAW

The laws of the State of New Mexico shall govern this understanding.

Memorandum of Understanding Between CYFD and PED—page 2



In Witness Thereof, the parties to this MOU execute this agreement.

Veronica C. Garcia, Ed.D. Date
Secretary of Education

Dorian Dodson Date
Secretary of CYFD

Memorandum of Understanding Between CYFD and PED—page 3



ATTACHMENT 7

RECEIVED
GUIDELINES FOR EDUCATION AND MANAGEMENT PLAN VIA E-MAIL

(Exhibit 1- CYFD/ PED MOU)
DEC 0 6 2007

WHEREAS, there have been instances in which a juvenile charged
with a serious offense, as cited in a delinquency petition, has been enrolled in
a public school without the knowledge of school personnel; and

WHEREAS, in some cases these students may pose a threat to
other students or to school personnel; and

WHEREAS, if school personnel were informed of the
circumstances they may be able to provide assistance to the accused student to
assist that student in continuing his or her education, provide necessary
educational supports and supervision, and to take additional measures to
provide for the safety of other students and staff; and

WHEREAS, the New Mexico Children's Code and the federal
Family Educational Rights and Privacy Act restrict the dissemination of
information about juveniles; and

WHEREAS, delinquency petitions are public records open to
public inspection at the court of jurisdiction; and

WHEREAS, all persons, including juveniles, charged with serious
crimes are presumed innocent until proven guilty; and

WHEREAS, a policy that governs the release to a public or private
school, where permitted, of information contained in or related to a
delinquency petition necessitates a balance between preserving the civil rights
of the accused and ensuring the safety of other students and staff, and

WHEREAS, the constitution of New Mexico requires that a
"uniform system of free public schools sufficient for the education of, and
open to, all the children of school age in the state shall be established and
maintained";

WHEREAS, the Children, Youth and Families Department
(CYFD) has entered into a Memorandum of Understanding with the Public
Education Department under which it has agreed to negotiate an Education
and Management Plan with interested public school districts and charter
schools;

IT HAS BEEN DETERMINED THAT THE FOLLOWING GUIDELINES
WILL BE UTILIZED TO DEVELOP AND NEGOTIATE “AN
EDUCATION AND MANAGEMENT PLAN” WITH AN INDIVIDUAL



PUBLIC SCHOOL DISTRICT OR CHARTER SCHOOL THAT DESIRES
TO IMPLEMENT SUCH A PLAN.

1. The parties agree that parental involvement is necessary to maintain the
safety of the alleged offending child and others, to support the child in
successful pursuit of education, and to ensure adherence to the Education and
Management Plan. Therefore, CYFD, through its local Juvenile Probation
and Parole Office (JPPO) will work with the local school district or charter
school to encourage parental involvement in the development of the plan on a
voluntary or court ordered basis.

2. An Education and Management Plan will include a Safety Plan to
ensure the safety of the alleged offending child, other students and school
personnel and the protection of property, and will address the following:
a  Transportation of the alleged offending child to and from school;
b. Classroom behavior and interventions;
c. Access to school property after normal school hours;
d. Reporting requirements for the child to ensure adherence with the
safety plan;
e. Extra-curricular activities;
f.  Responsibilities for oversight of the child during school hours;
g. Establishment of a list of contacts who can assist in the
interpretation and enforcement of the terms of the Safety Plan; and,
h.  Consequences for failure to adhere to the Safety Plan.

3. The Education and Management Plan will set forth the roles and
responsibilities of the JPPO in providing assistance to the local school district
or charter school and support and oversight of the alleged offending child.

4. The Education and Management Plan will set forth the roles and
responsibilities of the parent(s), guardian(s), or legal custodian(s) in the
development, implementation, support and enforcement of the Education and
Management Plan.

5. The Education and Management Plan will set forth the roles and
responsibilities of school personnel in supporting the alleged offending child
and implementing, overseeing and enforcing the Education and Management
Plan.

6. The Education and Management Plan will establish transition and
re-entry plans for the alleged offending child.

7. The Education and Management Plan will include provisions to
ensure the confidentiality of the offending child, and others, and contain
assurances that information in the Education and Management Plan will only



be shared with individuals essential to the implementation, oversight, and
enforcement of the Education and Management Plan.

8. The Education and Management Plan will include assurances that
the alleged offending child will not be subjected to unnecessary isolation,
suspension, or expulsion, and that due process will be afforded in connection
with any decision to isolate, suspend or expel the child.



